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BASEBALL AND VAUDEVILLE AS 
INTERSTATE COMMERCE 

The United States Supreme Court, in 
the case of Federal Baseball Club v. Na- 
tional League (259 U+S. 200, 42 Sup. Ct. 
455), held that the business of giving 
exhibitions of baseball, which are purely 
State affairs, does not become interstate 
commerce merely because, in order to 
give the exhibitions, persons and _ inci- 
dental paraphernalia must cross State 
lines, since the transport across State 
lines is a mere incident and not the es- 
sential thing. 

The distinction is the same as that 
made by the court in Hooper v. Califor- 
nia (155 U. S. 648, 655), where it is stated 
that what will be primarily considered by 
the court is whether the transport is a 
mere incident or the essential thing. 

The New York Law Journal (May 31, 
1923,) publishes the decision of the Su- 
preme Court, delivered on May 21, 1923, 
in the ease of Max Hart v. Keith Circuit, 
Orpheum Circuit and other Vaudeville 
Exchanges, in which it was held, in effect, 
that vaudeville involving the transporta- 
tion of acts, sceneries and properties 
from State to State might constitute ‘‘in- 
terstate commerce.’’ The suit was 
brought by complainant against what he 
termed an alleged vaudeville producing 
trust for conspiracy to deny bookings 
for attractions for which he is agent. 
The Federal Court for the Southern 
District of this State had dismissed the 
bill for want of jurisdiction, on the 
ground that it did not state a cause of 
action arising under the Constitution or 
laws of the United States, holding, in 
effect, that the alleged conspiracy did 
not constitute a restraint upon inter- 
state commerce. The Supreme Court, 
however, reversed the decree and re- 





mitted the cause to the Distriet Court, 
ordering a hearing of the case. Mr. Jus- 
tice Holmes, in his opinion, holding that 
the transportation of the scenery, prop- 
erties, animals, ete., of the vaudeville acts 
brought them within the provisions gov- 
erning interstate commerce, and that, 
therefore, the Federal District Court had 
jurisdiction. 

The attorneys for defendants, among 
whom was Senator Pepper of Pennsyl- 
vania, who had defended the Baseball 
League, contended that the vaudeville 
case was governed by Mr. Justice 
Holmes’ prior opinion in Federal Base- 
ball Club v. National League, supra, and 
urged that the ‘‘apparatus’’ of the 
vaudeville acts was only minor and in- 
cidental : 

‘“‘This is a suit by one whose busi- 
ness is getting contracts for vaude- 
ville performers to perform in _the- 
aters all over the United States 
and acting as their manager and per- 
sonal representative. It is brought 
against a combination of corporations 
engaged in similar business and the 
owners of a large number of theaters 
known as the Keith Circuit, and the 
owners of others known as the Or- 
pheum Circuit, and some other persons 
not needing special mention here, who, 
it is alleged, are ruining the plaintiff’s 
business by a conspiracy forbidden by 
the Anti-Trust Act of July 2, 1890 
(C-647, 26 Stat., 209). An injunction 
and enormous damages are asked. The 
bill was dismissed for want of jurisdic- 
tion by the District Court on the 
ground that it did not state a cause of 
action arising under the Constitution 
or laws of the United States. 

“‘The bill sets out at superfluous 
length a combination of the defendants 
to exclude actors from the theaters 
controlled by them, being practically 
all the theatres in the United States 
and Canada in which high class vaude- 
ville entertainments are produced, and 
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to exclude the managers and personal independently. The logie of the gen- 
representatives of actors from the de- eral rule as to jurisdictions is obvious, 
fendants’ booking exchange in New and the ease should be decided upon 
York and from business, unless they the merits unless the want of jurisdic- 
respectively comply with the defend- tion is entirely clear. What relief, if 
ants’ requirements, including the pay- any, could be given and how far it 
ment of considerable sums. It is al- could go it is not yet time to discuss.”’ 
leged that a part of the defendants’ This calls to mind the statement in 


business is making contracts that call | Noble State Bank v. Haskell (219 U. S. 
on performers to travel between the 104), that ‘‘lines are pricked out by the 
States and from abroad and in connec- gradual approach and contact of de- 
tion therewith require the transporta-| gigions on the opposing sides.”? 

tion of large quantities of scenery, cos- 
tumes and animals. Some or many of 
the contracts eall for the transporta- 


tion of vaudeville acts, ineludin r- 

f 4 d 8 ae INJURY OCCURRING ON STREET CAR 
ormers, scenery, music, costumes an AS COMPENSABLE UNDER WORKMEN'S 
whatever constitutes the act, so that | comMPENSATION ACTS.—That an injury to 
it is said that there is a constant | an employee while riding as a passenger on a 


stream of this so-called commerce from | street car in the line of his duty is compensa- 
State to State ble as arising out of and in the course of his 


% employment, is held by the Supreme Judicial 

The defendants contend, and the | court of Massachusetts, in Cook’s Case, 137 
judge below was of opinion, that the | N. E. 733. In this case an insurance solicitor 
dominant objeet of all the arrange- | and collector, working on salary and commis- 


ments was the personal performance sion, had been instructed to visit the home 
P ° i ‘y Thursd 
of the actors, all transportation being nn ee Senne Se Sen 


mie" to make his weekly report and to pay over 
merely incidental to that, and therefore | cojections. While riding to the home office on 


that the case is governed by Federal | a trolley car for that purpose he was injured 
Baseball Club v. National League (250 | by slipping on the steps of the car in the course 


U. S. 200). On the other hand, it is | of alighting. It will be observed that the case 


4 ° t one of an employee being injured after 
argued that in the transportation of | ¥** "° 
8 P ‘3 he had finished his day’s work and had left 


vaudeville acts the apparatus some- the employer’s premises. It was part of the 
times is more important than the per- | employee’s duty, in this case, for which he was 
formanee and that the defendants’ | expressly employed and paid, to attend at the 


conduct is: within the statute to that | home office. 
extent at least. The Court was divided four to three, the 


A Si og i dissenting justices contending that the history 
sé 

The jurisdiction of the District of the Massachusetts Compensation Act shows 
Court is the only matter to be consid-| that it was not intended to cover ordinary in- 
ered on this appeal. That is determined | juries occurring in street cars and that the 
by the allegations of the bill, and accident was of a nature commonly encoun- 
usually, if the bill or declaration makes tered by those who patronize common carriers 


“ ‘ a re and had no relation to industry. This is 
a claim that if well founded is within clearly the wrong view. In an article published 


the jurisdiction of the court, it is within | in 92 ¢. L. J. 156, it is said, on page 161, con- 

that jurisdiction, whether well founded | cerning street accidents generally: 

or not. * * ® “When the place of work of an employee 
“‘The bill was brought before the is the public streets, then the dangers inci- © 


decision of the baseball club case, and dent to the use of such streets become dan- 
é 4 gers that are incident to his employment; 


# maitoad be what in general = incidental and the fact that the traveling public gen- 
in some instances may rise to a magni- erally are equally exposed to such dangers, 
tude that requires it to be considered cannot have any bearing upon the question. 





NOTES OF IMPORTANT DECISIONS 
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Those dangers are incident to the employ- 
ment as matter of fact, and this fact is not 
changed by dragging into the question ex- 
traneous and immaterial facts for the pur- 
pose of spinning nice theories. The ei- 
ployee is subjected to the dangers of the street 
in exactly the same manner in which a factory 
worker is subjected to the dangers of the 
factory while in the course of his employ- 
ment. Nor doeg it make any difference that 
the employee is subjected to greater risks of 
injury because they are more constant than 
those that are incidental to the occasional 
and casual use of the streets by persons who 
use them in the ordinary way. It makes no 
difference whether the risks he is exposed 
to are more or less than those to which the 
public generally are exposed. They are dan- 
gers peculiar to the place of the employment, 
and it is of no consequence where that place 
is. ‘The causative danger was peculiar to 
the work, in that, had he not been on the 
street in the course of his duty, he would not 
have been injured.’” Globe Indemnity Co. v. 
Industrial Com’n, 36 Cal. App. 280, 171 Pac 
1088; 2 W. C. L J. 31, 16 N. C. C. A. 907. 


We quote briefly from the opinion of the 


Massachusetts Court as follows: 


“It frequently happens that the employer 
furnishes transportation for the workmen to 
and from their work as an incident of the 
employment, and an injury suffered by the 
employee while so traveling is generally held 
to arise out of the employment (Donovan’s 
case, 217 Mass. 76, 104 N. E. 431, Ann. Cas. 
1915C, 778; Littler v. George A Fuller Co., 
223 N. Y. 369, 119 N. E. 554; Harrison v. 
Central Const. Corp’n, 185 Md, 170, 108 Atl. 
874; Hackley Phelps-Bonnell Co. v. Industrial 
Comm’n, 165 Wis., 586, 162 N. W. 921, L. R. 
A. 1918A, 277; see other cases collected in 
note, 10 A. L. R, 169; see also Latter’s Case. 
238 Mass. 326, 130 N. E. 637). Others, espe- 
cially traveling salesmen, are often obliged 
to travel in public conveyances in the course 
of their employment. The protection of the 
Compensation Act is not necessarily sus- 
pended while such an employee is a passenger 
in the car or ship of a common carrier (Kins- 
man v. Hartford Courant Co., 94 Conn. 156, 
108 Atl. 562; Foley v. Home Rubber Co., 8 
N. J. Law, 474, 99 Atl. 624; Central Const. 
Corp’n v. Harrison, 137 Md, 256, 112 Atl. 
627). If the carrier is under legal liability 
for causing the injury the injured employee 
may at his option proceed against the car- 
rier to recover damages or against the in- 
surer for compensation (G. L., chap. 152, 
sec. 15).” 





SECTION HAND BURNING FIREGUARD 
TO PROTECT RAILROAD FROM LIABILITY 
UNDER STATE STATUTE NOT ENGAGED 
IN INTERSTATE COMMERCE.—A section 
hand on a railroad working with other men in 
burning fireguard along the track was not 
ewgaged in interstate commerce when injured, 
if at the time he was wholly engaged in putting 
out the fire which was spreading from the 
right of way towards haystacks on adjoining 
lands and to save the railroad from liability 
for damages, under Rev. St. 1919, § 9954, pro- 
tecting adjoining properties by giving right to 
damages against railroads for fire. Myers v. 
Chicago, B. & Q. R. Co., Mo., 246 S. W. 257. 


In this respect, the Court said: 


“Was the plaintiff, as a matter of law, en- 
gaged in interstate commerce when he was 
burned, as contended for by appellant? We 
think not. The evidence of all the witnesses 
engaged in the work tends to show: That 
the fireguard was being burned solely to pre- 
vent sparks from defendant’s engines com- 
municating fire to the adjoining meadow 
and thereby spreading to the haystacks of 
Maggert, the adjacent proprietor; that at the 
very time of plaintiff’s injury the setting of 
the fire had been stopped, and he and all 
others ordered to and were engaged in put- 
ting out the fire which was spreading away 
from the right or way and toward the hay- 
stacks; and that plaintiff was then wholly 
engaged in preventing the said haystacks 
from destruction, and not in preventing any- 
thing on the right of way from injury, and 
in saving defendant railroad from liability 
for damages under section 9954, R. S. Mo. 
1919. 

“A very similar question was decided by 
the Court of Appeals of New York in Matter 
of Plass, 226 N. Y. 449, 123 N. E. 852. The 
New York statute required all railroad com- 
panies to cause “all Canadian thistles, white 
and yellow daisies, and all other noxious 
weeds growing on lands owned or occupied 
by it to be cut down twice in each and every 
year.’ Plass was a track laborer, and while 
engaged in mowing grass upon wie railway 
right of way was poisoned by some noxious 
weed. The officials of the railroad testified 
that the nature and purpose of the work was 
‘to prevent fire to bridges and trestles and 
spreading to adjacent property.’ The Court 
said: 

“‘*Whether or not the weeds on the right 
of way were cut solely to comply with the 
railroad law and prevent fire to adjoining 
property or to protect bridges and trains was 
a question of tact for the jury.’ 
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“The Court ruled in that case that, if Plass property; but it did not by reason of that T 
was cutting the grass and weeds simply to fact become the property of the first who 
comply with the state statute, he was not seized it but became the property of the 
engaged in interstate commerce. So in this owner of the land which had been covered by 
case, if plaintiff, when injured, was solely en- the lease, and on which it was located. Arch- 
gaged in preventing fire spreading to the ers Oil & Gas, 150 and 163; 1 Thornton, Oil & 
adjoining proprietor’s hay, he was not: thep Gas, 349; Shellar v. Shivers, supra.” ™ 
engaged in interstate commerce.” 18 
st 
“,NY TIME” MEANS REASONABLE TIME PLAINTIFF NOT BOUND AS BY AN AD- ta 
MISSION WHEN TESTIFYING AS MATTER 
WITHIN OIL LEASE ALLOWING REMOVAL | on opinioN—In Rowe v rates cig 7 
OF FIXTURES.—Under an oil lease providing | 547 5 w. 443, decided by the St. Louis Court , 
that the lessee may remove fixtures “at any of Appeals (Missouri), which was an action oI 
time,” the lessee has only a reasonable time by one who was riding ino teuck: whem the m 
a prec Ed a ee rag a — by truck was struck by a street car, one of the m 
one ar oa ~ seer . ome on * plaintiff’s points of negligence was that the fo 
ae tie : ee . a vee > oe street car was exceeding the rate of speed fixed in 
x by ordinanec—fifteen miles an hour. Plaintiff 
“Appellees call our attention to the fact | testified that the street car was moving 15 * 
that the lease provides that the company | miles an hour, while there was testimony given le 
should have the right to remove any ma-| for him that it was exceeding that rate. The hi 
chinery, fixtures, or buildings placed on said | defendant contended that the plaintiff was ri 
premises by it at ‘any time,’ and assert that | bound by his own testimony as to the speed, as th 
they are within their rights, in seeking to | by an admission, and that accordingly he had li 
obtain possession of the property in suit, by | no right to go to the jury on this assignment a 
reason of this provision. This Court has | of negligence. The Court held, however, that 0 
held that such a right is not unlimited as to | in so testifying, the plaintiff was giving his of 
time, but is limited to a reasonable. time | opinion as to the rate of speed, and was not eo 
after the expiration of the lease. Perry v. | bound thereby. In part the Court, said: 6] 
Acme Oil Co. (1909), 44 Ind. App. 207, 88 “The general rule that a party plaintiff an 
N. E. 859. The undisputed evidence estab- testifyi in hi 
lishes facts which show that such time had estitying in his own bebalt as to the exist- sk 
act a indi ae le ath ame ence of a fact is absolutely concluded thereby, 
ee re a -° 7 0 hana pote ; sand and that his adversary may with confidence of 
pe ae = = : wast 8g tae pred ns rely upon the admissions made as conclusive pr 
at a “ : yoni Aa eta gp se as against the maker thereof, unless he makes act 
ROS. svaneme ‘ y a correction thereof giving some excuse of * sic 
with the decision reached by the Court in the istak ight 
well-considered case of Shellar v. Shivers. A, = CFOIEM, miunternionting, of a 
492 Pe. 560.28 Ail. 96. ‘avin Ps wed lack of definite recollection, is not, in our oF 
.. . oi g opinion, intended to cover testimony of a . 
conclusion, that the undisputed evidence oe 
party plaintiff which is but an expression of tor 
shows that the lease had been terminated by estates 62 the witn but b lied a 
abandonment, and that the property in suit site th cP: . — “3 app 
had not been removed within a reasonable only ‘where the witness has testified to a gO" 
time thereafter, we must hold that the lessee, fact. In other words, in a case such as we 
and any one claiming through it, has lost all have before us, the testimony of plaintiff, 
rights thereto. We therefore conclude that as a witness in his own behalf, as to the me: 
the verdict is not sustained by the evidence. speed of the street car and the distance it ge 
“Appellees contend, among other things, was away from him at a given moment are sar 
that if the property in suit was abandoned but mere expressions of his opinion and mere old 
property when they seized it, then it was conclusions on his part, and not statements = 
thereafter no longer abandoned, and appel- of fact, and, being opinion evidence, does not % 
lees right of possession would be superior | come within the rule here sought to be relied ms 
to that of er ey evidence, how- upon by appellant railways company.” are 
ever, does not show that the property was ees 
abandoned in a sense that would give ap- nay i io tut os sh peneiel tri 
a essee “The next person who interrup - 
pellees contention effect. True, the | = ings will be sent home,” declared the irate the 
abandoning its lease, and failing to remove judge. 
b sou 
its property therefrom within a reasonable “Hurray!” yelled the prisoner—Upper Iowa Bis 
time thereafter, thereby abandoned such} Collegian. ay 
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THE OCEAN OF DECISION—‘SERV- 
ICE THROUGH ANNOTATION”’ 
By James M. Kerr 


In the law, as practiced today, there ex- 
ists an embarrassment of ‘‘authorities’’ to 
support or controvert almost any position 
taken before a court by an attorney in a 
cause; much as there is an embarrassment 
of trees in a virgin forest, among which, 
one, who is not an experienced ‘‘woods- 
man,’’ may readily lose his way. Many a 
man uninured to the deceptions of a dense 
forest-travel has found himself progress- 
ing in a circle, bringing himself time and 
again to the same point of departure, hope- 
lessly confounded, and unable to extricate 
himself from his bewilderment. By expe- 
rience and observation a man must acquire 
the knowledge of the moss and fungi—the 
lichens—upon the bark of all the trees uni- 
formly is found upon the ‘‘ weather side’’ 
of the trees, and be guided thereby in the 
course of his journey; otherwise he is a 
“lost ’un’’ if he ventures into the virgin 
ambrosial shade without the company of a 
skilled pilot. The same is true im the case 
of the ‘‘forest of case-law’’ for the average 
practitioner, who has not by experience 
acquired a knowledge of the ‘‘weather 


‘side’ of the ‘‘cases,’’ cannot follow the 


‘‘lichen line of the law’’; and for such the 
‘‘experienced guide’’ is the skillful annota- 
tor, who affords a ‘‘safe conduct’’ to the 
desired point in legal decision, to the rule 
governing in a given intricate cause. 


In. the Sea of Decided Cases there are 
many ‘‘derelict’’ decisions which are dan- 
gerous to practitioners in ‘‘briefing,’’ the 
same as there are many derelict hulls in 
old ocean’s broad expanse which are dan- 
gerous to sailors navigating the watery 
main. In both instances the ‘‘derelicts’’ 
are to be studiously avoided, where a suc- 
cessful voyage is to be accomplished or 
triumph in a cause attained. Some of 
these ‘‘derelict decisions’? never were 
sound law on fundamental principle; some 
have been weakened by criticism, distine- 


‘fundamental principle. 





tion and limitation, or directly overruled 
by later decisions in the same court, or per- 
chance rendered inapplicable by changed 
conditions or statutory enactments; some 
are mere dicta of judges which never 
should have been enunciated, not called for 
or warranted by the facts and circum- 
stances in the cause in which put forth— 
sometimes not only useless excrescences in 
the decision where found, but unsound on 
To search out and 
‘‘echart’’ all these dangerous ‘‘derelict’’ 
decisions is as difficult a task as it.is to 
locate and chart on the ocean routes the 
death-dealing derelict hulls, each requiring 
special aptitude, knowledge and skill, as 
well as enormous labor. 

The Ocean of Decision in its present 
stage is at flood-tide of output. Never 
before was the -wilderness of decision so 
numerous and embarrassing in current 
output, Silurian fosilization and _ sil- 
houetted monstrosities; and the increasing 
onrush of decision by Tom, Dick and Harry 
of unknown ability or probity, possibly of 
under-qualification and unreliability, 
where not influenced by unjudicial motive 
—all piling pellmell into the great reser- 
voir of ‘‘precedent’” from which the practi- 
tioner must draw and select, weed out and 
appraise, the ‘‘cases’’ which he uses to bol- 
ster up an opinion given or fortifies a 
‘*noint’’ presented. 

Within the memory of many of the older 
practictioners there has been a radical 
change in the attitude toward, and the 
value assigned to, case-law. A funda- 
mental misconception has grown up regard- 
ing the character and authority and use- 
fulness of ‘‘decisions’’ of the courts; the 
same as there appears to be a fundamental 
change in the once-prevailing healthful 
doctrine that in this nation, and in the 
various states composing the nation, the 
polity is ‘‘a government of laws, and not 
of men,’ and a drifting into a polity of 
government by ‘‘commissions’’” and ‘‘fune- 

3 Le v._ Madison, A U. (1 Cr.) 137, 163, 


2 L. ed. 60, 69; Mass. Con 1180; 4 John Adam's 
Wworkee ‘pp. 188-209; 85 Gente “L. 197, 217, 270. 


2. The Constitutional Review 
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tionaries’’ unknown to the various con- 
stitutions, state and federal, which exer- 
cises authority and power supra all 
statute law, and not unfrequently in con- 
travention to the provisions and limitations 
and inhibitions of the Constitution.* The 
conception that a ‘‘court opinion’’ is law 
simply because it is a ‘‘delivery’’ from 


the bench, and therefore a ‘‘precedent’’ | 


to be subsequently slavishly adhered to 
and unquestioningly followed in subsequent 
causes, is fundamentally wrong and mani- 
festly vicious. The decision of a court 
may be ‘‘persuasive’’ in other causes under 
a similar state of facts and circumstances 
involving substantially the same or the 
identical question to be determined, but it 
is not ‘‘law’’ in any proper sense of that 
term; it is at best—and this is all that can 
sbe said truthfully of any ‘‘decision’’— 
simply an application of the law, wise or 
otherwise. Properly speaking, the ‘‘law’’ 
is the fundamental principle, or interlock- 
ing fundamental principles, underlying 
and which should govern the decision in 
any given cause—not the ‘‘decision’’ by 
the Court made in that particular cause. 


Placing ‘‘decisions’’ on a pedestal and 
requiring all to bow down before them with 
bared heads and reverential mien, as 
heathens before a hideous image or an idol, 
is not only violative of all ‘‘law,’’ rationally 
understood and. applied, but of common 
sense and the everyday experience of men 
as well. The ‘‘decision’’ is never superior 
to the intelligence and attainments, charac- 
ter and motif, of the man who writes it; 
it is to be earefully scrutinized, weighed 
in the balance of sound jurisprudence, ap- 
praised at its true worth, applied or re- 
jected according to its intrinsic merits. 
This deifieation of pronunciamientoes from 
the wool-sack, simply because so delivered, 

3. The “imbecile though insolent’’, princess of the 
House of Stuart (Ceasy’s English Constitution, p. 
249), who outraged the laws of England and op- 
pressed the people from the accession of James I 
in March. 1607, until the flight of James II in June, 
1688, exacting pre-judged opinions from the judges, 
packing the bench with servi'e and pliant judges, 
“fining and imprisoning any juror who dared to re- 
turn a verdict against the wishes of the Crown” 
(Ceasy, id., p. 248), had recourse to ‘“‘commissions 


and functionaries’’ to work their sweet and tyran- 
nous will.—Ceasy Eng. Const., pp. 250 et seq. 





has placed upon the shoulders of the prae- 
titioner an enormous and unnecessary bur- 
den. No man in active practice can possi- 
bly keep abreast of the flood of decisions 
swamping the profession; yet, under the 
prevalent method of practice, he cannot 
safely overlook any one of the myriad of 
‘“eases,’’ however negligible it may be as 
to intrinsic merit, lest he lose his cause and 
possibly his client. 


By reason of these facts and conditions, 
and largely because of them, a new branch 
of the legal profession has arisen in this 
country in recent years. Men of legal 
learning and technical skill, trained in the 
work of searching-out, co-ordinating and 
collecting in a single place, all the decisions 
of the courts, of whatever degree of merit 
the particular decision may be, and ap- 
praising these decisions, upon distinct and 
narrow points, to the end that the prac- 
titioner may there find ready to his hand 
all the authorities, when confronted with a 
cause involving the particular point of law 
or practice there treated. This is a labor 
which no active practitioner can find the 
requisite time to do for himself, even 
should he possess ‘‘adaptability’’ for such 
work and the necessary industry for its 
successful accomplishment ; where the labor 
is delegated to the ordinary ‘briefing 
clerk’’ it is too often indifferently and in- 
sufficiently done, either through lack of 
time or requisite skill in research work. 
The systematic and exhaustive ‘‘annota- 
tions’’ are ‘‘finger-boards’’ pointing the 
way surely and unerringly to the ‘‘prece- 
dent’’ wanted. It is then up to the prac- 
titioner to carefully consider the material 
presented to him, appraise and truly value 
the same, and determine the character and 
weight to be given to each particular ‘‘pre- 
eedent’’ presented. 


There are far too many instances—like 
the number of Christians reported in apos- 
tolie times, ‘‘myriads’’—in which there are 
two lines of decision upon the same point 
of law involved, and under substantially 
the same state of facts and circumstances. 
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Both of these lines of decision cannot be 
equally good law. One or the other must 
of necessity be faulty and wrong upon 
fundamental principles or in the logical 
processes in arriving at a conclusion. It 
is up to the practitioner to ascertain for 
himself, and demonstrate to the court, 
which line of decision is fundamentally 
right and to be followed, which erroneous 
and to be rejected. In this the practitioner 
is greatly assisted, in many instances his 
labors conspicuously lightened, by the in 
telligent and industrious annotator. Be- 
fore pointing out some of the instances of 
the character and extent of the aid fur- 
nished by conscientious and intelligent an- 
notation, it may be well to indicate some of 
the causes of, or reasons for, divergence of 
decision leading to wrong determinations 
in some lines of decision, and a confusion 
in the ‘‘doctrine of the cases.’’ It some- 
times will be found that this cause or reason 
is the fact that in the ‘‘decision’’ at the 
fountain-head of one line of decision fol- 
lowed as a ‘‘precedent,’’ the judge failed 
to comprehend or misapplied the doctrine 
of the decision he relied upon. There are 
eases in which a line of decision is founded 
upon a dictum which contravenes the de- 
cision actually made in the cause, or upon 
a dissenting opinion in a cause. There is 
one flagrant instance in which the courts 
of this country followed as a ‘‘precedent,’’ 
from the time of the organization of our 
government, the Philpot Case,* which, 
while a determination by a corrupt judge 
at the behest of the profligate and tyran- 
nical Charles I, was never a decision filed 
in court, published in any law report, and 
never became the law in England. This 
error of our judges, and the long line of 
false doctrine which had, in consequence 
of that error, grown up in this country, 
was overturned in 1907.5 In one instance 
the courts were misled into error by a note 
appended by the reporter, Fitzherbert, 


4. Attorney-General v_ Philpot, 
Moore’s “‘History of the Fore-Shore,”’ 


5. Town of Brookhaven v. Smith, ar N. 


ae only in 
p. 262. 


“326, 0 





purporting to be the abstract of a decision 
of the court, which was never rendered.® 
It is the purpose of this article merely to 
illustrate by example the character and 
value of the assistance rendered to the pro- 
fession by annotation, not to give an ex- 
haustive resume of the numerous instances 
in which such assistance is to be found. In 
a splendidly-written annotation to the case 
of Mayer v. Thompson-Hutchinson Build- 
ing Company,’ the annotator demonstrates 
very clearly that the case of Lane v. Cot- 
ton,® which has been cited again and again 
by leading text-book writers in this coun- 
try, and by our eminent jurists, as a sup- 
port to the doctrine, as stated by Francis 
Wharton in his treatise on Agency,® ‘‘by 
the Anglo-American law a servant who, by 
negligence in the discharge of his duties, 
injuries a third person is not liable in 
damages to such person,’’ never decided 
anything of the kind, and that the whole 
doctrine, and the long line of cases sup- 
porting it, is founded upon a mere dictum 
by Lord Holt, found in that case. And in 
a later annotation appended to the recent 
ease of Emery and Company v. American 
Refrigerator Transit Company,” it is 
clearly shown that the dictum in question 
seeks to draw an unwarranted distinction 
between malfeasance and misfeasance, on 
one hand, and nonfeasance on the other 
hand; and points out that this fictitious 
distinction is the potent source of all the: 
confusion. It must not be overlooked, in 
considering this evil in- doctrine on funda- 
mental principle, that the dictum was not 
even pertinent to the matter before the 
court, but has led some of our best text 
writers and learned judges far-a-field by 
reason of their failure to realize that the 
rule propagated is not the doctrine of the 
decision in the cause,—merely an imper- 
tinent dictum of Lord Holt. Even such a 
careful writer as Joseph Story™ gives the 


6. See Curtis v. Hubbard, 4 Hill (N. Y.) 437, 40 
Am. Dec, 292. 

7. 104 Ala. 611, 28 L. R. A. 433, 16 So. 620. 

8. 12 Mod. 488, 88 Eng. Repr. 1466. 

9. Section 535. 

10. 193 Iowa —, 20 A. L. R. 86, 184 N. W. 750. 
11. Story on Law of Agency, section 308. 








244 





No. 14 





doctrine credence and formulates his rule 
of law upon it, much the same as did 
Francis Wharton, writing at a later date, 
as above set out. The annotator points out 
that, notwithstanding the fact that in 1894 
it was conclusively shown by Burde‘t A. 
Rich that the text writers and courts were 
in error in drawing a distinction between 
malfeasance and misfeasance, as contra- 
- distinguished from nonfeasance, supposing 
that distinction to have been drawn in the 
decision in Lane v. Cotton, whereas as a 
matter of fact the distinction rests merely 
upon a dietum in that case, a dictum not 
entitled either to consideration or weight, 
because not pertinent to the point before 
the court or justified by the facts and cir- 
cumstances—that notwithstanding all this, 
the courts have gone on, many of them at 
least, applying the erroneous distinction as 
though the error had never been pointed 
out of them. Hence it was appropriate and 
necessary that in this latter annotation Mr. 
Henry P. Farnham should recur to the 
same subject and reinforce upon the at- 
tention of the courts and the profession 
the fundamental error in doctrine, and re- 
point out. its source and the necessity for 
the overthrow of the long line of decision 
supporting the long-prevailing but erro- 
neous doctrine. This is real constructive 
work in juristiec authorship. By careful 
differentiation of the subject treated, limit- 
ing the diseussion to the fundamental 
principles in all the aspects of occurrence 
in every-day life, divorced from the eonfu- 
sion incident to lugging-in inter-related 
subjects and juristie principles of a similar 
general nature; by clear-cut definitions and 
trenchant criticism of definitions the 
ground is cleared for establishing b*yond 
peradventure that nonfeasance is misfeas- 
ance in all relations in which an agent or 
servant owes a duty, in his status as agent 
or servant, to another or to the public, and 
injury results from non-performance of 
that duty owed; demonstrating clearly 
and satisfactorily fhat where an agent, in 
his status as agent, owes a duty to a third 
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person or to the public not privy to the 
contract between the agent and his em- 
ployer, this owed duty arising out of the 
status as agent is in no way impaired or 
relieved against by the contract between 
the agent and his employer. 

These two annotations quite effectually 
‘‘lay’’ the ghost of a very troublesome con- 
fusion originating in a superfluous dictum 
and the careless assumption that such dic- 
tum was the ‘‘law of that case,’’ whereas 
the real decision is irreconcilable with the 
dictum. 

Another instance of the beneficial and 
helpful effect of a conscientious, exhaustive 
and scholarly annotation is to be found in 
the overturning, as a result of that anno- 
tation, of the vicious doctrine that an as- 
signee, in due course and for valub, of a 
bill of lading with draft attached, who 
receives payment of the draft. is liable for a 
return of the money in ease the property 
covered by the bill of lading, when de- 
livered, does not comply with the terms 
of the contract between the buyer and the 
assignor of the bill of lading. That doc- 
trine having been laid down by the Su- 
preme Court of North Carolina in the case 
of Finch v. Gregg,}* following the doctrine 
in the earlier case of Lewis v. Rountree,}* 
and which doctrine was approved by the 
Alabama Supreme Court in Haas v. Citi- 
zen’s Bank.1* Both of these cases were fully 
annotated in the Lawyers’ Reports Anno- 
tated, showing convincingly the doctrine 
anounced to be, in substance, a repudiation 
of the established rule under law-merchant 
governing negotiable drafts. The result 








was that, while the doctrine in the North 


Carolina case was followed in a few other 
states, the annotation put up such an in- 
vulnerable barrier against the spread of 
the doctrine that it was quickly overruled 
in Alabama 15 and in North Carolina,!® 
and is now completely dead.17 


12. 126 N. C. 176, 49 L. R. A. 674, 35 S. E. 251. 

13. 78 N. C. 323. 

14. 144 Ala. 562.1 L. R. A. (N. S.) 242, 39 So. 128. 

15. Cosmos Cotton Co. v. First Nat. Bank, 171 
Ala, 392. 32 L. R. A. (N. S.) 1173, 54 So. 621. 

16. Mason v. Ne’son. 148 N. C. 492, 18 L. R. A. 
(N. S. 1221. 63 S. E. 625. 

7. See Springs v. Hanover Nat. Bank, 209 N. Y. 
224. 52 L. R. A. (N. S.) 241, 103H.E.156. 
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in the case of Brown v. Wilson,1* the 
Oklahoma Supreme Court, in a case in 
which an oil and gas lease was given for 
the consideration of one dollar paid, and 
the covenants and agreements on the part 
of the lessee, for a term »f ten years and so 
long thereafter as oi) .r gas was produced 
therefrom by the lessee, he yielding to the 
lessor certain royalties from the oil and gas 
produced, the lessee agreeing to complete 
the well on the premises within four months 
therefrom, or pay at the rate of eighty dol- 
lars in advance for every three months 
such completion was delayed; the Court 
held that the one dollar was not a valuable 
and a sufficient consideration, and sup- 
ported the lease for the four months in 
which the well was to be completed, only, 
and supported no other stipulation in the 
lease; that the prospective royalties were 
the sole consideration for the execution of 
the lease on the part of the lessor; that the 
agreement on the part of the lessee to com- 
plete the well within tour months or pay 
for delay, conferred an option on the lessee 
to drill or pay; that a failure to-do either 
forfeited the lease, at the option of the 
lessor. In the note appended to this case 
there was such a review of the authorities 
as to show the error of the Court in the 
decision, and the cause was promptly over- 
ruled at the first opportunity in North- 
western Oil and Gas Company v. Bran‘ne,!9 
by the Oklahoma court. 


In the culminating ser‘es of the progres- 
sive and much improved A. L. R., there is 
a manifest and increasing disposition, 
where it is possible, to demonstrate that a 
decision, or a line of decisions, is unscund 
upon fundamental principles. In those 
cases in which there are two lines of de- 
cision leading to opposite poles of con- 
clusion, in which the processes of the courts 
are through reasoning and deductions that 
cannot be demonstrated to be wrong in re- 
lation to the underlying fundamental prin- 
ciples, the annotators content themselves 


18. 160 Pac. 94, L. R. A. 1917B, 1184. 


19. 175 Pac. 533, 3 A. - fe 344, and Rich v. 
ory ae ao ‘86, 3A, . 352. See also note 





with merely marshalling the decision, 
avoiding any ‘‘bumptiousness’’ or dogma- 
tizing, or attempting to give ipse dixit 
opinion as to which line of decision pos- 
sesses the better reasoning and the correct 
doctrine. But in all those cases in which it 
is possible to demonstrate from funda- 
mental principles and decided cases of gen- 
eral recognized authority and weight of 
reasoning that a decision, or a line of de- 
cisions, is in error, there does not seem to 
be the slightest hesitancy to bring both 
principle and precedent to bear in proving 
soundness or unsoundness: of any decision 
dealt with. It is just such painstaking and 
conscientious work as this, without undue 
editorial intrusion, which will tend to dem- 
onstrate the evil in vicious doctrines, or 
lines of decision, and to bring about a more 
harmonious state in the decided causes in 
the future. But undue impatience should 
not be manifested for the speedy accom- 
plishment of the much-needed work along 
this useful line; the evil has been growing 
for years if not for centuries, and is deeply 
imbedded in the structure of our decisions; 
its eradication is an Herculean task; the 
labors ahead of the annotators are mani- 
fold and mountainous; the task cannot be 
accomplished speedily; time is necessary 
for fruition. This is the first time that 
such work has been seriously and system- 
atically set about. Patience must cheer- 
fully allow the needed time for its full 
fruition. 


It is to be noted that the annotators are 
not unduly bowed down by the enormity 
of their tasks, and not oblivious to the 
ridiculousness of some of the situations. 
Every now and then there scintillates 
through the annotations, glints and gleams 
which relieve the somber character of the 
drudgery work and show the human side 
of the task—or at least of the workers in 
this field. An instance of this kind oceurs 
in an annotation to a Pennsylvania case,?° 
discussing the question of the proper con- 
struction of wills, in relation to a bequest 


20. In re Paxson. 241 Pa. St. 452, L. R. A. 1915C, 
1009, 1030, 88 At’. 673. 
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or devise contemplating the attainment of 
a specified age by the devisee or legatee, as 
rendering the bequest or devise contingent. 
After stating the prevalent doctrine and 
referring to the cases supporting it, the 
annotator calls attention to the fact that 
the rule of construction is a highly artifi- 
cial one, which may have originally been 
adopted for sufficient and substantial rea- 
son, but that such reason no longer obtains, 
in this country at least, remarking that 
‘‘though the.conditions which prompted 
the invention of this rule of construction 
have passed away, the rule still remains, 
one of the calf-paths of the law, from which 
no court has yet ventured to stray.’"*1 By 
the way, this note of 170 pages contains as 
much or more learning, a closer and keener 
analysis of the cases, than is found in some 
pretentious treatises covering the same sub- 
ject and filling several hundred pages; a 
veritable multum in parvo. 


One more illustration of this side of the 
character of the annotators, and I have 
done. This one I regard too good to be 
left out. The same annotator, in another 
pace,*4_ commenting on the decision in 
hand, remarks that ‘‘it is not difficult to 
imagine that a layman, browsing in the 
green and fertile pastures of the law re- 
ports, and chancing therein to peruse the 
ease of Wagner v. Wallowa County,?? 
might wonder by what ledger domain a 
right, created by solemn compact between 
grantor and grantee, had been made to van- 
ish into thin air. It would puzzle him to 
understand how an unsuccessful attempt to 
convey can have the effect of destroying 
the thing that is not conveyed. ‘‘ How is it,’’ 
he would say, ‘‘that which does not pass 
does not remain?’’ His bewilderment 
would only be increased if he were in- 
formed that all the American courts which 
have had occasion to pass upon the ques- 
tion have, practically without dissent, de- 
cided it in the same way; and doubtless the 
only conclusion he could be capable of 


21. L. R. A. 1916F, ell. 
sunk 76 Oreg. 453, L. R. A. 1916F, 303, 148 Pac. 





reaching would be akin to the celebrated 
one expressed by Mr. Bumble.** 
JAMES M. Kerr. 








ANIMALS STRAYING ON HIGHWAYS 
By Dcnald MacKay 


This question has again beer the subject 
of judicial consideration in the Scottish 
ease of Fraser v. Pate, in which Lord Ash- 
more has issued a careful opinion on the 
law of the matter. The circumstances of 
the case were, that on the evening of Sep- 
tember 20, 1922, in daylight, when the 
pursuer (plaintiff) was riding on a motor 
bicyele along the public road from West 
Linton to Edinburgh, a sheep belonging 
to the defender which, along with others, 
had escaped from a field on the defender’s 
farm, owing to the fence being out of re- 
pair, suddenly rushed across the road and 
came into violent collision with the bicycle, 
with the result that the bicycle was thrown 
over, and the pursuer was seriously in- 
jured. The present action was one of 
damages for these injuries. 


Similar facts were before the English 
Courts in Heath’s Garage Limited v. 


Hodges (1916). There the plaintifft’s 
motor car was being driven along a high- 
way in the daylight when the driver saw 
a number of sheep in front of him unat- 
tended. He put on his brakes and almost 
immediately thereafter two sheep jumped 
from a bank on the side of the road, and 
one of them ran into the car, causing it to 
overturn. It was proved that the sheep 
escaped on to the highway from the de- 
fendant’s field through a gap in a defective 
hedge, but there was no evidence of a 
vicious or mischievous propensity on the 
part of the sheep. In these circumstances 
it was held that the defendant was under 
no duty to the plaintiffs as members of the 
public using the road to keep his sheep 
from straying upon it, and that the acci- 

23. “If the law supposes that,’’ said Mr. Bumble, 


“the law is an ass, an idiot.’—Dicken’s Oliver 
Twist, ch. ii. 
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dent was not the direct and natural conse- 
quence of the breach of any such duty. 

Lord Ashmore thought the same legal 
principle was applicable in Fraser v. Pate, 
and he dismissed the action on the ground 
that the pursuer’s averments were irrele- 
vant and insufficient to support the sum- 
mons, and found the defender entitled to 
expenses. In the course of his note his 
Lordship said the defender repudiated 
liability on various grounds Dealing with 
the objection as to the want of specifica- 
tion, Lord Ashmore pointed out that the 
pursuer was in a position to identify the 
field to which he referred and to specify 
what was the defect in the fencing; and, 
that being so, his Lordship was of opinion 
that the pursuer was bound to make speci- 
fic his averments on these matters and was 
not entitled to have his case sent for trial 
unless his pleadings were satisfactorily 
amended, 


Assuming, contrary to his opinion that 


the pursuer’s averments could be regarded, 
as they stood, as sufficiently specific, his 
Lordship proceeded to consider whether 
they disclosed any actionable wrong on the 


part of the defender. The argument sub- 
mitted by the pursuer’s counsel on this, 
the outstanding question in the ease, 
seemed to his Lordship to proceed on the 
erroneous assumption that if, in point of 
fact, the sheep escaped on to the road 
through the negligence of the defender in 
the fencing of the field, the defender must 
therefore be held legally responsible for the 
accident which, as the pursuer averred, 
happened to him. In other words, the 
argument as put by the pursuer’s counsel 
ignored the primary necessity of basing the 
alleged negligence upon a duty express or 
implied owed by the defender to the pur- 
suer. Negligence per se, however, did not 
infer legal liability. The pursuer’s coun- 
sel were unable to cite any precedent for the 
pursuer’s claim or any authority to the 
effect (a) that the defender was under a 
duty to the pursuer as a member of the 
public using the road to keep the de- 
fender’s sheep from straying on the road, 





or (b) that the accident and consequent 


damage to the pursuer could be held to be 


the natural or probable consequence of 
the presence of the sheep upon the road to 
the effect of involving the defender in lia- 
bility for the accident. Precedent and prin- 
ciple both in Scotland and England seemed 
to his Lordship to be adverse to the pur- 
suer’s claim. 


Stated generally, the law as to the 
owner’s responsibility for a domestic ani- 
mal was the same in Scotland and England, 
and im both countries there was a great 
body of authority to the effect that the 
owner was not liable on the ground of neg- 
ligence for allowing such an animal to be 
at large unless he had reason to anticipate 
some vicious or dangerous or mischievous 
habit or propensity. The cases to which 
he had been referred illustrated the clear 
distinction which the law had established 
between, on the one hand, domestic animals 
of a mild nature, as sheep, fowls, pigs, 
dogs, cattle and horses, not known to have 
any vicious, dangerous, or mischievous 
habit or propensity; and, on the other 
hand, animals fieree by nature, as ele- 
phants, monkeys, boars or animals of vi- 
cious, dangerous or mischievous habits or 
propensities or easily infuriated. As re- 
garded the former class, the owner was not 
responsible for injuries of a personal nature 
done by them; but as regarded the latter 
class, the man who kept them must keep 
them secure at his peril. In the present 
ease the animal was a sheep—a type of the 
class of animals harmless to man—and 
therefore, from a legal standpoint, whether 
the sudden rush across the road was made 
by the sheep into the pursuer’s motor bi- 
eyele was the result of sudden fright at 
the approach of the b:cycle or must be at- _ 
tributed to the natural stupidity of the 
animal, in either case the unfortunate acci- 
dent which resulted in the injury of the 
pursuer must be regarded as one of the 
ordinary risks to which persons using the 
public road were exposed, and which they 
must accept as one of the accidents for 
which no one could be blamed. 
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INSURANCE—JITNEY BOND 


DEVLIN v. HERR 
119 Atl. 871 
(Supreme Court of New Jersey, March 5, 1923) 


An accident policy issued pursuant to the 
Kates Act (P. L. 1916, p. 283) to a jitney bus 
owner who proposes to operate a jitney bus in 
a certain part of the city of Newark, which 
policy provides that it does not cover loss 
while the jitney is being used outside the limits 
of the state of New Jersey or in any municipal- 
ity where consent to operate as a jitney has 
not been obtained, held to cover injury to a 
pedestrian while the jitney was being operated 
on a street of the city of Newark, even though 
somewhat off of the precise route designated 
in the consent of the city and proposed by the 
insured. 


John Warren, of Jersey City, for the rule. 

Lehlbach & Van Duyne, of Newark, opposed. 

TRENCHARD, J. The State Mutual Liabil- 
ity Insurance Company issued a policy to the 
owner of a jitney bus, the policy being in the 
form required by the Kates Act (P. L. 1916, p. 
283). 

Plaintiff’s decedent was killed in an accident, 
for which the owner of the jitney bus was 
claimed to be responsible, and suit was brought 
under the Death Act against such owner for 
the pecuniary loss sustained. The trial resulted 
in a verdict against him for $2,500 and costs, 
and judgment was entered thereon That judg- 
ment not being paid by the insuranc? company, 
this suit was instituted against it. and a ver- 
dict recovered for the amount thereof with in- 
terest and costs Thereupon the defendant ob- 
tained this rule to show cause why such verdict 
should not be set aside 

(1) The first ground upon which we aie 
asked to set aside the verdict is that this 
action was improperly brought by the plaintiff 
as administratrix ad prosequendum, instead of 
by a general administrator of the decedent. 
But there is no merit in that contention. The 
Kates Act, in pursuance of which the policy 
was issued, declares that “such insurance 
policy shall provide for the payment of any 
final judgment recovered by any person 6n ac- 
count of the ownership, maintenance and use 
of such auto bus,” etc. By the terms of the 
policy the company, in consideration of the 
premium paid, “covenants and agrees to satisfy 
and discharge all final judgments recovered 
through due process of law by any person or 
persons against the herein named assured on 
account of accidents insured by this policy”; 





and by the “jitney indorsement” contained in 
the policy it is provided that— 


“Notwithstanding anything contained in 
this policy to the contrary, this company will 
pay any final judgment up to $5,000 recovered 
by any person on account of ownership, main- 
tenance and use of the automobile,” etc. 


Under this contract, therefore, the company 
was bound to pay the judgment recovered by 
the administratrix ad prosequendum, and this 
obligation is not affected by the supplement to 
the Death Act (chapter 180 of P. L. 1917, p. 
531). True, that act provides that no payment 
in settlement or in satisfaction of any judgment 
recovered under the Death Act shall be made 
to the administrator ad prosequendum, but only 
to the general administrator. But it also de 
clares that the suit’ shall be brought by an ad- 
ministrator ad prosequendum, except where de 
ceased dies testate. It is plain, therefore, that 
the present suit was properly brought by the 
administratrix ad prosequendum in furtherance 
of the original suit. 

(2) The next point is that the Court erred 
in admitting in evidence the record of the 
judgment (inclusive of the complaint and an- 
swer) in the suit brought by the plaintiff 
against the owner of the jitney bus. The con- 
tention is that nothing but the judgment itself 
should have been admitted, and that the com- 
plaint and answer should have been excluded. 


Not so. The whole record, inclusive of the 
complaint and answer, was properly admis 
sible. 


(3) The next point is that the Court erred 
in admitting in evidence the policy of insur- 
ance. It is conceded that the policy was tech 
nically proven. But the ground of objection 
to its admission was that there was no inde 
pendent proof that a rider attached to the policy 
was so attached at the time of the delivery. 
But the presumption of law was that it was 
so attached, and if any fraud had been per- 
pe‘rated, the burden was on the defendant to 
prove it by showing that the rider was not a 
part of the contract. 


(4) The next point is that the trial judge 
erred in refusing to non-suit and to direct a 
verdict. We think not. The contention is based 
upon the theory that the jitney, at tne time 
of the accident, was not being operated over @ 
route designated by the licensing authorities 
of the city of Newark or by that designated in 
the policy. It is true that the policy stated 
that the insured “proposes to operate a jitney 
in Port Newark,” and that the accident hap- 
pened in a street in Newark somewhat apart 
from that locality and somewhat off of the 


YIM 





jur 
jit 
the 
of 


Jit 


ing 
an) 
obt 
ing 
for 
Tyi 
per 
suc 
cit) 
Aut 
Lar 


acc: 
tor, 


_ his 


Jer: 
and 


to ] 
acc! 
Ne\ 
poli 
aris 
den 
else 
Stat 
den 
judi 
of | 


par’ 








14 


dic 


ain- 


any 
| by 
this 
t to 
Dd 
ent 
nent 
lade 
only 

de 


» de- 
that 

the 
ance 


the 
mis 


rred 
sur- 
ech- 
tion 
nde 
licy 
ery. 


per- 
t to 
ot a 


idge 
ct a 
ased 
rime 
er a 
ities 
d in 
ated 
ney 
hap- 
part 
the 





YUM 


Vol. 96 


CENTRAL LAW JOURNAL 


249 








route designated by the city of Newark in its 
consent. And the defendant’s contention is 
that as soon as the jitney bus was operated 
outside of the locality known as Port Newark, 
or off the route designated by the city, the 
insurance policy ceased to be of any benefit to 
the traveling public. This contention is with- 
out merit and is in entire disregard of the ex- 
press terms of the policy to the effect that the 
policy does not cover loss while the jitney is 
being used or operated outside of the limits of 
the state of New Jersey or in any municipality 
where consent to operate as a jitney has not 
been obtained. Both the policy and the jitney 
indorsements referred to the municipality and 
its fiscal officer, wherein the insured is licensed 
to operate. Certainly the insurance company, 
by stating in its policy that the insured pro- 
posed to operate in a specified locality withifi 
a city or municipality, cannot thereby invalidate 


its policy, which by its provisions covered the . 


entire city wherein consent had been given. See 
Connell v. Commonwealth Casualty Co. (N. J. 
Err. & App.), 115 Atl. 352. 


The last contention is that the verdict of the 
jury, finding that the bus in question was a 
jitney bus and was being used at the time of 
the accident as such, was against the weight 
of the evidence. But that clearly is not so. 

The rule will be discharged. 


NOTE—Territorial Extent of L:ability Under 
Jitney Bond.—A statute provided that it shall 
be unlawful to carry on the business of carry- 
ing passengers for hire in automobiles within 
any city of the first class, without first having 
obtained from the Secretary of State, and hav- 
ing filed a bond conditioned to pay all damages 
for personal injuries due to negligence in car- 
rying on said business. It was held that a 
person injured by the negligent operation of 
such an automobile outside the limits of any 
city could not recover on such bond. Berry, 
Automobiles (3d ed.), sec. 1543; Bartlett v. 
Lanphier, 94 Wash. 354, 162 Pac. 532. 


The defendant company issued its policy of 
accident insurance to a jitney owner an1 opera- 
tor, for the purpose of enabling him to operate 
his bus.in “Passaic, Garfield, Lodi (all in New 
Jersey), and vicinity,” under the requirements 
and provisions of the New Jersey Jitney Act. 
While taking his bus from its accustomed route 
to Brooklyn to be used in passenger service, the 
accident in question occurred in the city of 
Newark, N. J. There was a provision in the 
policy that “This policy does not cover loss 
arising from claims made on account of acci- 
dent resulting from the use of the automobile 
elsewhere than within the borders of the United 
States and Canada. In holding that the acci- 
dent was covered by the policy, the Court took 
judicial notice that Newark is in the vicinity 
of the places enumerated in the policy. In 
part, the Court said: “The policy therefore de 





fines its own territorial limitations; and when 
we construe the language thus employed as 
comprehending the city of Newark as a munici- 
pality in the vicinity and within the territorial 
area of operation, and the accident as happen- 
ing while the bus was in the ‘passenger service,’ 
until it has become manifest from the evidence, 
that the vehicle has lost the characteristics of 
a jitney bus—not by an incidental deviation 
from its licensed municipal route, but by an 
entire change in use and occupation, thereby 
eliminating the vehicle both from the purview 
of the Jitney Act, and the express provisions 
and conditions of the policy—the liability of 
the insurer becomes obvious.” Connell v. Com- 
monwealth Casualty Co., N. J. L., 115 Atl. 352 
(1921). 


BOOK REVIEWS 


COLLIER ON BANKRUPTCY 








The present (13th) edition of this well- 
known and popular work of Mr. William Miller 
Collier is by Frank B. Gilbert and Fred E. 
Rosbrook. Mr. Gilbert is a member of the 
Albany, N. Y., bar, and is the author of “Civil 
Practice Manual (N. Y.),” and joint editor of 
“Annotated Consolidated Laws of New York,” 
etc. Mr. Rosbrook is of the Rochester, N. Y., 
bar. 

We are informed by the authors that in pre- 
paring this edition the text has been rewritten 
and much expanded to give a correct statement 
of the law of bankruptcy as it exists today. 
The analysis and arrangement of many of the 
important sections have been changed and 
many new headings added. However, there has 
been no attempt to change the general plan of 
the work which twelve previous editions have 
demonstrated to be the proper and logical 
treatment of a subject like bankruptcy, which 
is purely statutory. Many new forms, about 
250, have been added to cover almost every 
conceivable form necessary in bankruptcy pro- 
ceedings, making a total of more than 450 forms. 
One of the new features of the work is a time 
table of procedure showing the time required 
for the performance of various acts required 
in bankruptcy practice. 

All decisions to 49 Am. B. R. 288 are in- 
cluded, as are also amendments to the Bank- 
ruptcy Act of February 5, 1903, and June 15, 
1906, June 25, 1910, March 2, 1917, and of 
March 2, 1923. The work is kept up to date 
by means of what the publishers term “Collier 
Service,” which consists of: 

1st. Monthly pamphlet supplements of de- 
cisons, indexed (for temporary use). 

2nd. Semi-annual bound volumes, indexed, 
consolidating the monthly supplements (for 
permanent use). 
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3rd. Annual Cumulative Supplement, bound. 


This Service will keep the bankruptcy prac- 
titioner supplied with the last word on his 
subject. 

The work will be in four volumes. The first 
volume, containing more than a_ thousand 
pages, is now ready for delivery. Volume 2 
will be ready about the last of July, and Vol- 
umes 3 and 4, now going through the press, 
will follow promptly. All new types and plates 
have been used. 


The work is so well known that no com- 
mendation by us is necessary. 

The publishers, as probably all of our readers 
know, are Matthew Bender & Co. 


DECISIONS NEW YORK TRANSIT 
COMMISSION 


We are in receipt of volume one of the Re- 
ports of Decisions of the Transit Commissioa 
6f New York, published by the Commission. This 
volume of 154 pages contains the opinions of 
the Commission from April 25, 1921, to Decem- 
ber 31, 1921. 


MISSOURI PUBLIC SERVICE COMMISSION 
DIGEST 


This digest covers all the reports of the 
Commission published in book form to date. It 
is published by the state, and is for general 
distribution at $2.50 a volume, orders payable 
to the Public Service Commission, at Jefferson 
City, Mo. 


DELAWARE CORPORATIONS AND 
RECEIVERSHIPS 


Mr. Josiah Marvel, of the Wilmington, Dela- 
ware, bar, is the author of a valuable book of 
233 pages, published under the above title by 
Corporation Service Company, of Wilmington. 
jit contains the general corporation law of 
Delaware, annotated with all the decisions con- 
struing the law, and the statutes of that state 
pertaining to receiverships, with digest of the 
decisions. In addition to the decisions of the 
courts of Delaware, the annotations include 
cases from other states referring directly to the 
provisions of the Delaware corporation law. 
The book contains the following arrangement: 


ovisions of Delaware Constitution re- 
lating to Corporations. 





II. Full text of Delaware Corporation Law, 
as amended to April, 1923, annotated with all 
decisions relating thereto. 

III. Delaware Corporation Franchise Tax 


Law. 


IV. Statutes governing Receivership of 
Delaware Corporations. 

V. Rules of Delaware Court of Chancery re 
lating to Receiverships. 

VI. Digest of all Decisions relating to Re 
ceiverships of Delaware Corporations. 

VII. Forms for Organizing Delaware Cor- 
porations. 

VIII. Schedule of Taxes and Fees. 

IX. Index. 


This is the only book covering this ground, 
and it should prove to be of great value to the 
profession, owing to the wide popularity of 
the Delaware corporation law. 

It is bound in red cloth, and sells for 32.00. 
In view of the present cost of paper and print- 
ing, the price of the book is but little more 
than the cost of publication. 


HOLMES’ FEDERAL INCOME TAX 


The Bobbs-Merrill Company Indianapolis, 
have published the 1923 edition of Holmes on 
Federal Income Tax, which includes War 
Profits, Excess Profits, Stamp and Capital Stock 
Taxes. Mr George E. Holmes is a member of the 
New York Bar, and is well known, not alone as 
the author of this work, but as a practitioner 
specializing in tax matters. His work is so well 
known that little need be said in commendation 
of it. 

While no new Revenue Act has been passed 
since the publication of the 1922 edition, a new 
edition is amply justified by the rapid develop- 
ment of Income Tax Law which is constantly 
taking place through the process of administra- 

interpretation. Thousands of important 
cases which had their origin in the business 
prosperity of the war era have furnished, and 
are still furnishing, a fertile source of income 
tax precedents. 

The book contains more than 1800 pages, and 
treats fully and comprehensively all subjects. 
In addition to a number of special features in- 
cluded in this edition, the book this year has 
been entirely rewritten. Several subjects are 
discussed in this edition for the first time, and 
numerous others are treated in much greater 
detail. 


The price of the book is $10.00. 
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DIGEST. 


Digest of Important Opinions of the State Courts 
of Last Resort and of the Federal Courts. 


Copy of Opinion in any case referred to in this 
Digest may be procured by sending 25 cents to us 
or to the West Pub. Co., St. Paul, Minn. 


































































































Alabama 6, 48 
Arkansas 64 
California 29, 42 
Coiorado 34 
Connecticut . 26 
Delaware 36 
Florida 25 
Georgia 32 
Indiana 3, 41 
lowa 27, 45 
Kansas 61, 63 
Kentucky 62 
Maine . 40 
Massachusetts ..... 5, 7, 10 
Minnesota 20 

ississippl ....... : 8, 43, 59, 67 
Missouri 55 
Montana 56 
New Jersey 4, 21, 37, 65 
New Yo 2, 28, 44, 47, 52, 57, 64 
North Carolina 19, 31 
Oklahoma 66 
Pennsylvania 9, 33, 49 
South Carolina 50, 51 
South Dakota 22 
Texas 18, 35, 38 
U.S.C. C. A 13, 17, 39, 46 
vu. Ss DO. C 11, 12, 14, 15, 16,;30 
Utah 1 
Virginia 53 
Washington ........... 23, 24 
West Virginia 58 
Wisconsin 60 





1. Automobiles — Barricaded Road, Dark and 
Rainy.—Driving an automobile at a speed of 27 
miles an hour, while not negligence as a matter 
of law under ordinary circumstances, is negligence 
where the highway is withdrawn from travel and 
is barricaded, and where the night is dark and 
rainy, and the driver, knowing such fact, also 
knows that he has arrived at or near the point 
where the road is barred and withdrawn from 
travel.—O’Brien v. Alston, Utah, 213 Pac. 791. 


2.——Duty To Stop at Railroad Crossing.—Where 
one’s view is unobstructed for a sufficient distance 
at a ratlroad crossing, and he can see an ap- 
proaching train and fails to stop, he is guilty of 
contributory negligence precluding recovery for in- 
jury. allagher v. New York Cent. R. Co., N. Y., 
198 N. Y. S. 855. 


3.——Not in Course of Employment.—In an action 
for injuries caused by defendant’s automobile, 
driven by one of defendant’s salesmen, evidence 
that the salesman’s working day was over, and 
that, before taking the automobile home, as he was 
permitted to do, he was taking some relatives to 
their home when the accident happened, held to 
show that he was not engaged in the course of 
his employment, so as to render defendant liable.— 
a & Mfg. Co. v. Johnson, Ind., 138 


4.——Proof of Ownership.—Proof of ownership of 
a taxi automobile driven upon a public highway 
raises a presumption of fact that it was in the 
possession of the owner or of his servant acting 
within the scope of the employment. If proof is 
offered to rebut this presumption, but this proof 
fs met by other proof contradicting it, the whole 
question becomes one for the jury.—Crowell v. 
Padolsky, N. J., 120 Ati. 23. 


5.—Registration.—A_ voluntary association of 
several hundred members was not a legal entity 
and had no separate existence, so as to permit 
registration in its name of an automobile owned 
in common by the members.—Hanley v. American 
Ry. Express Co., Mass., 138 N. E. 323. 


6. Banks and Banking—Dividends.—Where di- 
rectors of a bank declare a dividend because of 
bad judgment. and not bad faith, there is no 
personal liability to creditors, and, in the absence 
of fraud, none to stockholders.—Blythe v. Enslen, 
Ala., 95 So. ‘479. 





7.——Liability On Note.—An indorser of a note held 
by an insolvent trust company, which was in the 
hands of the commissioner of banks, did not have 
an absolute right to set off the balance to his 
credit as depositor in the trust company against 
the note; the makers being primarily liab!e.—Cos- 
mopolitan Trust Co. v. Lyons, Mass., 138 N. E. 325. 


8.—President Purchased Note With Knowledge. 
—Where the president of a bank is a part owner 
in a promissory note to which he knows there are 
defenses, and purchases this note for the bank 
from his copartner, with the intent and purpose 
of either defrauding the maker of the note or 
the bank, for the individual gain of himself and 
his co-partners, his knowledge of the defenses to 
the note is either notice or knowledge of the bank. 
ch ta” Bank v. C. W. Leeton & Bro., Miss., 

O. 6 


9.— Sale of Olaim.—Where the employee of a 
general agent of an insurance company forges 
proofs of losses and forges indorsements of payees, 
on the drafts drawn on the home office in payment 
of such losses, which drafts are paid by the bank, 
held, that the act of the insurance company in 
selling to its agent, whose employee had com- 
mitted the forgeries, a half interest in the claim 
against the bank does not preclude recovery from 
the bank.—National Union Fire Ins. Co. v. Mellon 
Nat. Bank, Pa., 119 Atl. 910. 


10.—Set-off.—Notes for loans made by a trust 
company from the funds of its savings department 
cannot be offset by the maker’s claim against the 
company’s commercial department for the amount 
of a deposit, and the doctrine of equitable set-off 
is not applicable, even though maker did not have 
actual knowledge that the notes were held by the 
savings department.—Tremont Trust Co. v. C. H. 
Graham Furniture Co., Mass., 138 N. E. 330. 


11.  Bankruptcy—Creditors Rights on Proven 
Claims.—Bankruptcy Act, § 57i (Comp. St. § 96411), 
held not to entitle the guarantor of part of a debt 
of bankrupt, who pays such part after the claim has 
been proved by the creditor, to subrogation to the 
rights of the creditor to the extent of such pay- 
ment, but the creditor held entitled to all dividends 
until fully paid, being liable over to the guarantor 
only for any excess received.—In re Hanson & 
Tyler Auto Co., U. S. D. C., 286 Fed. 161. 


12.—Income Tax.—Where a trustee in bank- 
ruptcy distributed all the assets of the estate in 
accordance with the orders of the court, without 
paying an income tax which was due and unpaid 
at the time of adjudication, but of which the trus- 
tee had no knowledge, and which was not brought 
to his knowledge before the distribution, he is not 
personally liable for the tax.—United States v. 
Eyges, U. S. D. C., 286 Fed. 683. 


13.—Jurisdiction.—Under Bankruptcy Act, § 2 
(1), being Comp. St. § 9586, conferring jurisdiction 
to adjudicate persons bankrupt who have had their 
“principal place of business’ within the court’s 
jurisdiction for the preceding six months or greater 
portion thereof, a shipbuilding corporation doing 
business in Delaware “held not to have had its 
principal place of business in New York City, 
although the owner of practically all its stock lived 
there, and during a part of the six months’ liti- 
gation or negotiation activities were carried on in 
behalf of the corporation, but the business for 
which the corporation was organized and func- 
tioned was continuously carried on in Washing- 
ton.”—In re Pusey & Jones Co., U. S. C. C. A, 
286 Fed. 88. 


14..—Liquidation On Secured Notes.—A_ claim 
on notes given by a bankrupt and secured by a 
pledge of col!aterial unliquidated, until, by sale of 
the collateral the amount is ascertained for which 
the estate is liable in excess of the security.—In re 
Southern Pharmaceutical Co., U. S. D. C., 286 Fed. 


15.—Priorities In Proceedings.—Where proceed- 
ings are instituted against a bankrupt in different 
districts in different states, and later consolidated, 
the first petition filed fixes the status of his 
property, and a subsequent levy of execution from 
a state court is ineffective to create a lien thereon. 
—In re Blue Ridge Knitting Co. of Washington 
County, U. S. D. C., 286 Fed. 684. 


16.—wWithdrawal of Motion To Dismiss.—Where 
creditors filed a petition to have a corporation ad- 
jogos a bankrupt, and the bankrupt filed a motion 
to dismiss the petition, the withdrawal of the mo- 
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tion and the filing of an answer admitting insol- 
vency and willingness to be adjudged a bankrupt 
did not, where other creditors appear and defend, 
convert the involuntary into a voluntary bank- 
ruptcy Act, §§ 18d, 19 (Comp. St. §§ 9602, 9603).— 
In re Supreme Lodge of the Masons Annuity, U. S. 
D. C., 286 Fed. 180. 


17.——Witness Refusal To Answer Questions.— 
In proceeding before referee, a witness refused to 
answer questions, in vio'ation of Bankruptcy Act, 
§ 41a (Comp. St. § 9625), and referee, under sec- 
tion 41h, certified a finding of contempt to District 
Judge. District Judge ordered witness to answer 
all questions propounded to him, but on the second 
hearing witness persisted in his previous course. 
Referee again certified a finding of contempt to 
District Judge, who adjudged witness guilty of con- 
tempt and sentenced him to three months’ im- 
prisonment. Held, that the sentence was proper, 
as the proceeding was for criminal, and not civil, 
| ae tame v. Wilson, U. S. C. C. A., 286 

ed. 3 


18. Bills and Notes—Banks Officials.—In a suit 
on notes and for the foreclosure of shares of bank 
stock and a deed of trust lien upon lands, where 
the defense admitted the notes and filed a cross-biil 
charging plaintiff with the conversion of bank 
stock, and asking judgment for their market value 
and for exemplary damages for the alleged willful 
and malicious conversion thereof by plaintiff, the 
exclusion from evidence of a certain bank state- 
ment, showing the condition of the bank a few 
days after defendant’s relationship had ceased, was 
not error, for the reason that defendant could not 
be held responsible for a statement or act of other 
officials of the bank after his term of office had 
expired.—Booth v. Crosby, Tex., 248 S. W., 417. 


~ 19.——Duty of Holder of Note.—C. S. § 3967, re- 
quiring a holder of a note to bring suit and to 
use all reasonable diligence to save harmless the 
surety or indorser, does not, where the maker is a 
non-resident, require that, after the holder brings 
suit in this state against the indorser, the action 
must abate until he goes to some foreign jurisdic- 
tion and brings another action there, in which he 
cannot join the indorsers by reason of their non- 
the ee ra that state.—Taylor v. Bridger, N. C., 


20.—Third Party Before Delivery.—Under the 
Negotiable Instruments Act, a third party who 
places his signature upon a promissory note before 
delivery to give it credit is an indorser, unless he 
indicates by appropriate words that he signs in 
some other capacity. . Sommers & Co. v. Tintah 
Co-Op. Mercantile Co., Minn., 192 N. W. 492. 


21. Brokers—Contract for Commissions for Pro- 
curing Lessees.—A contract by the owner of real 
estate to pay a broker a stated percentage on the 
gross rentals for procuring a lessee for the real 
estate is not within section 10 of the Statute of 

uds, as amended by Act March 5, 1918 (P. L. 

. 1020), and hence is not required to be in writ- 

ng.—Klie v. Holistein, N. J., 120 Atl. 16 


22. Commerce—lInspection Fee Constitutional.— 
Rev. Code 1919, §§ 7866-7883, requiring inspection 
of petroleum products before sale or use, and im- 
posing an inspection fee of 5 cents a barrel, held 
not in violation of Const. U. S. art. 1, § 8, with 
respect to the lation of interstate commerce, 
or section 10, prohibiting the levying of duties on 
imports by the state, as necessary for executing its 
inspection laws, nor of the two construed ther. 
—Peterson Oil Co. v. Frary, S. D., 192 N. . 366. 


23.——-Transportation of Persons by Motor Ve- 
hicles.— ws 1921, p. 343, § 8, providing that 
neither the act which provides for additional su- 
pervision and regulation of transportation of per- 
sons for compensation, on the highways, by motor- 
propelled vehicles, nor any p ion thereof, shall 
apply, or be construed to apply, to commerce with 
foreign nations or commerce among the several 
states, except in so far as may be permitted under 
United States Constitution and Acts of Congress, 
held, prospective, in view of a possible future time 
when Congress may assert its right to regulate 
such transportation, and inserted to strengthen, 
and not to limit, the law, except as the courts 
might hold that Congress had by ga legislation 
assumed jurisdiction.—Northern . Ry. Co. v. 
Schoenfeldt, Wash., 213 Pac. 26 


24. Constitutional ona Right in Swill. 
—There is no such pro) right in swill as to 
make an ordinance prohibiting the collection and 








removal thereof, except by one having a contract 
therefor with e city, a deprivation of property 
without due process of law in violation of Const. 

ash. art. 1, § 3, and Const. U. S. Amend. 14, § 1.— 
Cornelius v. City of Seattle, Wash., 213 Pac. 17. 


25.——Right of Appointment.—A_ statute that 
attempts to restrict the appointing power of the 
Governor by limiting his choice to certain per- 
sons to be selected by some other person or per- 
sons is unconstitutional and void, as an infringe- 


ment upon his exclusive constitutional right of 


appointment.—Westlake v. Merritt, Fla., 95 So. 662. 


26.——Rights and Legal Relations.—Pub. Acts 1921, 
ce. 258, providing that the Superior Court shall have 
power to declare rights and legal relations on re- 

uest whether relief is or could be claimed, and such 
eclaration shall have force of a final judgment, 
and that judges shall make such rules as they 
deem necessary to carry the act into effect, is valid 
as merely enlarging methods of remedial justice 
by extensions of the novel method of judicial pro- 
cedure by way of declaratory judgments to all 
rights and legal re‘ations.—Braman v. Babcock, 
Conn., 120 Atl. 150. 


27. Contracts— Alterations Release Surety. — 
Where a contractor, as principal on a drainage 
ditch bond, was discharged from completing the 
drainage improvement, and the surety on his bond 
then entered into an agreement with the county 
to complete the improvement, but without being 
informed of a material change in the original con- 
tract with the principal, nor advised of outstanding 
claims that had been filed at that time in the 
ditch proceedings, and without know‘ng that he 
(the surety) was released from liability on the 
bond as a matter of law, because of the alteration 
in the contract, held such contract by the surety 
to complete the improvemerit was without con- 
sideration and did not bind him.—Holland v. Story 
County, Iowa, 192 N. W. 402. 


28. Corporations — Agreement To Repurchase 
Stock.—Plaintiff purchased stock from defendant 
corporation and pledged the stock with defendant 
to secure the purchase money note. Defendant 
argeed to repurchase the stock within six months, 
and plaintiff delivered to defendant’s president a 
proxy to vote the stock in the meanwhile. Held, 
that defendant’s argeement to repurchase was not 
made in consideration of the proxy, to which Penal 
Law, § 668, and General Corporation Law, § 23, 
forbidding issuance of a proxy “for any sum of 
money or thing of value,’ applies, and, even if 
the proxy was forbidden by the statute, its re- 
lation to the transaction would be so incidental 
as not to render the agreement void.—Galibert v. 
J. C. Hoffman, N. Y., 198 N. Y. S. 854. 


29.——-Authority to Pledge Property.—The presi- 
dent of a corporation has no authority merely by 
virtue of his office to pledge the property of a cor- 
| gs: iced v. Judah Boas Co., Calif., 213 
ac. b 


30.—Compensation by Reorganized Company.— 
Where a reorganized company paid for the property 
it acquired at the foreclosure sale of the old com- 
pany a!l of its bonds and stocks, which fully repre- 
sented the property purchased, the price paid was 
adequate, regardless of the value of the property.— 
Mountain States Power Co. v. Jordan Lumber Co., 
U. S. D. C., 286 Fed. 217. 


31.—Jurisdiction Obtained In State of Plaintiff. 
—In view of Code Civ. Proc. 1912, § 461, providing 
that actions against foreign corporations may be 
brought in the state by any resident thereof ‘for 
any cause of action” or by a non-resident ‘when 
the cause of action shall have arisen, or the sub- 
ject of the action shall be situated, within this 
state,” jurisdiction of a foreign corporation doing 
business in the state, through agents amenable to 
rocess, though it has not complied with the state 
Owe nor intended to subject itself to the jurisdic- 
tion of the state courts, is acquired in an action 
brought by a resident of the state by service of 
summons personally on such agents (section 184), 
though the cause of action arose without the state. 
—Lipe = Carolina, C. & O. Ry. Co., S. C., 11 
Ss. E. 101. 


32.——Stock Certificates In Trust.—Where _ the 
owner of a stock certificate intrusts it, for a 
specific purpose, to a person who, departing from 
his trust, pledged the certificate as collateral secur- 
ity for his own pre-existing debt, the creditor so 
taking it in pledge acquires no right to the certifi- 
cate against the claim of the owner, although at 
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the time-of the p'edge there was a genuine assign- 
ment in blank thereon.—Turner v. Williams, Ga., 
16 S. BE. 558. 


33. Customs and Usages—Trade Customs.—The 
element of antiquity applicable to ordinary general 
and loca! customs does not apply to trade customs.— 
owen | es caees Co. v. Colonial Steel Co., Pa., 


34. Fixtures—Mill and Mining Equipment Trade 
Fixtures.—A mill and a complete reduction plant 
and other structures. machinery and equipment 
constructed and furnished by lessee of mine for 
the purpose of carrying on the trade or business 
or reducing or refining ores for which the lease 
was granted, held, under the evidence, trade fix- 
tures, where the erection of the structure did not 
constitute any part of the consideration for the 
lease.—Rare Metals Min. & Mill Co. v. Western 
Colorado P. Co., Colo., 213 Pac. 124. 


35.——Oil Well Appliances.—Casings, machinery 
and appliances used in drilling or operating of a 
well are trade fixtures and subject to removal.— 
Moore v. Carey Bros. Oil Co.. Tex., 248 S. W. 470. 


36. Insurance—Adjuster Claims.—Under Rev. 
Code, 1915, § 599, providing that nothing shall pre- 
yent an insurance company from adjusting a loss 
by rep'acing the propery destroyed, using the term 
“adjusting a loss’’ as broad enough to settle liabil- 
ity, in an action by a property owner against an 
insurance company on an agreement of settlement 
made for the insurance company by an adjuster 
employed by an adjustment bureau, an instruction 
that, if the adjuster was authorized to adjust the 
loss, and agreed on a compromise sum to pay the 
property owner’s claim, the insurance company 
would be bound to pay the amount agreed upon 
in absence of fraud or mistake, was proper.—Com- 
monwealth Ins. Co. v. Soloman, Dela., 119 Atl. 850. 


37. Approved Standard Form Policy.—Where a 
policy of insurance is written in standard form, 2 
Comp. St. p. 2862, § 77, and approved by govern- 
mental authority, the rule that it is to be con- 
strued most strongly against the company writing 
it has no special application.—Del Guidici v. Im- 
porters’ & Exporters’ Ins. Co., N. J., 120 Atl. 5. 


38.—Beneficiary Designated by By-Laws.—Under 

fraternal benefit society by-laws providing for pay- 
ment of deceased member’s insurance money to the 
beneficiary named in his certificate or to persons 
designated beneficiaries in the constitution and by- 
laws in the order named, the wife, as the first 
beneficiary therein named, takes, though the mem- 
ber’s certificate naming her as beneficiary is legally 
cancelled, where a new certificate names no legal 
beneficiary.—_Anderson v. Grand Lodge, United 
Brothers of Friendship, Tex., 248 S. W., 461. 


39.—Death By Accident.—Evidence that insured 
in his automobile was approaching a curve on the 
lake shore, that he was seen to attempt to bring 
the machine back to the road after the left wheels 
had run off from it, but that, notwithstanding his 
efforts. it ran down the bank and was afterwards 
found with its front axle bent where it had struck 
the pile of a wharf, and with the insured lying on 
the ground at the edge of the water, he'd sufficient 
to require submission to the jury of the question 
of death by an accident, even though no witness 
saw the insured thrown from the automobile, so 
that a directed verdict for defendant on the ground 
that an accident could be inferred only by pre- 
sumption on presumption was properly denied.— 
gt eg Ins. Co. v. Caffee, U. S. C. C. A., 286 





40 Insured’s Right of Action On Policy.—Un- 
der Rev. St. c. 87, § 38. providing that an action 
of indebitatus assumpsit on an account annexed 
May be brought in actions on insurance policies, 
insured’s right of action is on the policy and not 
on the award of referees.—Oakes v. Franklin Fire 
Ins. Co., Me., 120 Atl. 53. 


41.—~Insurer Must Offer Return of Premium.— 
Where an insurance company’s defense to an action 
on a policy is based upon a breach thereof that 
tenders the policy ineffectual from its inception, 
so that the risk never attached, the insurer must 
offer to return the premium or it cannot insist upon 
a forfeiture of the policy, but where the insurer’s 
liability attaches upon the execution of the policy, 
no return or offer to return the premium or any 
Part thereof is necessary to avoid the contract for 
a breach by insured in knowingly and fraudulently 
Ihaking a false statement in making proof of loss.— 
_ v. Connecticut Fire Ins. Co., Ind., 138 N. B. 
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42.——-Intentional Injury Requisites.—Under pro- 
viso in an accident po‘icy that the insurer assumed 
no liability for death arising from injury ‘“‘inten- 
tionally inflicted on the insured by any person,” 
three elements were requisite to render the proviso 
operative, namely, an intention to injure, directed 
at the insured. and the infliction of injury upon 
him; under such policy the insurer was not exempt 
from liabijity if the person who shot and killed in- 
sured intended thereby to shoot some other’person, 
in view of Civ. Code, § 1641.—Mah See v. North 
American Acc. Ins. Co., Calif., 213 Pac. 42. 


43.—Representations of Applicant.—If an agent 
of an insurance company undertakes the prepara- 
tion of an application for insurance in his company, 
and suggests or advises what facts are material to 
the risk, or what questions shall be answered. or 
what will be a sufficient answer, and, by mistake 
or omission, fails to record material facts within 
his knowledge, the company cannot avoid liability 
on the policy on the ground that the application 
failed to disclose material information, if the appli- 
cant has acted in qe faith throughout and has 
fu'ly disclosed the facts to the agent.—Fidelity & 
Casualty Co. v. Cross, Miss., 95 So. 631 


44.——Violate a Law Causation Necessary.— 
Where there is no causative connection between 
the violation of a law and the injury which insured 
sustained. a provision that the policy shall be void 
if insured dies in an attempt to violate a law does 
not prevent recovery.—Scott v. Empire State De- 
gree of Honor, N. Y., 198 N. Y. S. 535. 


45.——Words Indorsed by Agent on Application.— 
Code, § 1741, requiring insurance companies_ to 
make a copy of the application a part of the policy 
where it is a part of the contract, and providing 
that failure to do so precludes them from there- 
after relying upon its representations, has no ap- 
plication to words indorsed by the agent on the 
application merely for the purpose of indicating 
that the policy was in effect on the signing of the 
application.—Cline v. Iowa State Live Stock Ins. . 
Co., Iowa, 192 N. W. 309. 


46. intoxicating Liquors—Government Agents 
Testimony Fails To Justify Warrant.—Uncontra- 
dicted testimony by a government prohibition agent 
that the warrant under which he searched defend- 
ant’s place of business and residence was issued by 
the clerk of the municipal court on a blank form 
issued by the court, and that the affidavit was 
based on a hearsay report, not on the affiant’s own 
knowledge, shows that it was not issued by any 
one having authority to_issue it. nor on probable 
cause supported by affidavit.Salata v. United 
States. U. S. C. C. A., 286 Fed. 125. 


47. Licenses—Taxi Denied Applicant Convicted of 
Felony.—A ru’e, made by license commissioner of 
New York City, pursuant to power given him by 
Code of Ordinances of New York City, c. 14, . 
8, §§ 82. 90, that applications for taxi licenses by 
applicants who had been convicted of a felony 
should be denied, was a valid and reasonable exer- 
cise of his power.—People v. Gilchrist, N. Y., 198 
N. Y. 8S. 493. 


48.—Trucks Commercial Automobiles.—Under 
Gen. Acts 1919, p. 397, § 361, Schedule 7, classify- 
ing trucks as commercial automobiles, the fact that 
trucks were used in p for carrying provisions 
for the owner’s family use, where their principal 
use was haulin glogs and lumber, did not exempt 
such trucks from license or privilege tax on com- 
mercial vehicles levied by the county under Acts 
1915, p. 573, since by “‘commerce’’ is meant, not 
traffic only. but every species of commercial inter- 
course as well, and transportation is as much a 
part of commerce as are the goods transported.— 
Conecuh County v. Simmons, Ala., 95 So. 488. 


49. Master and Servant—Drivers Invite Tres- 
passer to Owner.—A boy who e on a truck at 
the driver’s invitation was as to the owner of the 
truck a trespasser, and, short of wantonness, the 
owner would not be liable for injuries occasioned 
by the driver.—Nelson v. Johnstown Traction Co., 
Pa., 119 Atl. 918. 


50.—Moving Gin Pole.—Whether the moving of 
a heavy gin pole, which fell and knocked 4 ent 
from a beam which he was realigning, was a regu- 
lar operation, or such a transitory detail of the 
work as was beyond the pale of the master’s dut 
of supervision, held for the jury.—Kell v. R 
Hill Fertilizer Co., S. C., 116 S. E., 97. 
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51. Municipal Corporations — Bonds and Tax. — 


The 1921 amendment to Const. art. 8, (Act Feb. 
24, 1921 [32 St. at Large, p. 69]), sg ding that its 
limitations and those of Const. art , should 


not apply to the city of Charleston’s bonded in- 
debtedness nor to its certificates of indebtedness, 
the proceeds of which were solely applied to street, 
sidewalk and drain improvements, did not by im- 
plication prohibit the levy by ordinance of a tax 
for interest, and sinking fund for bonds voted un- 
der Act March 10, 1922 (32 St. at Large, p. 1346), 
and 1919 amendment to Const. art. 10, § 14a, Act 
Feb. 15, 1919 [31 St. at Large p. 25]), for such 
improvements, since the only effect of such restric- 
tion would be to insure the revenue from being 
diverted to other purposes, thus rendering the 
bonds a more attractive investment. “) oe v. 
City Council of Charleston, S. C., 116 S. E. 104. 


52.——Children Playing in Streets.—It is not neg- 
ligence per se for parents to permit a child to play 
in — .—Ryczko v Klenotich, N. Y., 198 N. Y. 


53. Negligence—Of Passenger With Incompetent 
Drivers.—If a guest in a private vehicle knows that, 
because of the driver’s intoxication, or for any 
other reason, it is unsafe to ride with him, and 
voluntarily continues to do so, she is herself guilty 
of an independent act of neg’ eee gt 
gli v. Virginia Ry. & Power Co., Va., 


54.——Wife Driving Car.—Where the husband 
was riding in his automobile driven by his wife, 
her negligence in driving the car when it was 
struck by a train was imputable to him, and should 
have been considered in determining the liability for 
damage to car. “ae we & Arkansas Lumber Co. 
v. Brady, Ark., 248 S. . 278 


55. Principal and basic of Vendor to 
Comply With Instruction of Vendee.—Where plain- 
tiff, a firm located in Canada. sold potatoes to de- 
fendant in Missouri and was instructed by defend- 
ant in making shipments to take the bills of lading 
to a named employee of the coast commissioner, 
who would make out the entire importing papers, 
including consular invoices and certificates of 
soundness, plaintiff making a charge to defendant 
for such services, but plaintiff violated its instruc- 
tions by making out the importing papers through 
its own agent, who placed a lower value on the 
shipment than the true value, whereby defendant 
on making a customs entry in Missouri was misled 
in placing an undervaluation on the potatoes, 
thereby incurring a penalty on appraisal by the 
customs officers, held, that plaintiff s negligence in 
undervaluing the shipment was the proximate 
cause of the loss, for which it was liab!e.—Oppen- 
heimer Bros. v. Price Brokerage Co., Mo., 
248 S. W. 310. 


56. Sales—‘‘About’’ Indefinite.—In buyer’s action 
for breach of a sale contract for “about 6,000 
pounds” of alfalfa seed, where it was shown that 
the sale was intended to cover seller’s estimated 
crop for the ensuing year, which did not exceed 
2,000 pounds, part of which seller retained for 
seed, seller cannot be subjected to damages, for fail- 
ure to do that which through no fault of his own 
was impossible, nor liable because of erroneous 
estimate of the amount of the seed; ‘‘about’’ mean- 
ine only an estimate of probable amount.—Barke- 
a & Seed Co. v. Hannant, Mont., 213 

ac. . 


57.— Act of God.—Where contract for sale of 
rossed pulp wood did not require wood from a 
particular locality or prepared by particular p!ant, 
an unprecedented drought rendering it impossible 
to operate seller’s plant, was an act of God. within 
the prov‘sion of the contract, excusing default or 
delay due to acts of God; but it was error to ex- 
clude evidence of other means by which sel'‘er 
could have complied with the contract; since an 
“act of God,”” to exempt from liability, must oper- 
ate without human aid or interference and, if the 
loss might have been avoided by prudence and 
foresight, it cannot be considered the act of God.— 
Port Aux Quilles L. Co. v. Meigs Pulp Wood Co., 
N. Y,, 198 N. Y. 8S. 563. 


58.——Freight Rates on Coal.—Under the terms 
of said contract no coal from plaintiff's mines 
could be included therein if the freight rate per 
ton therefrom exceeded two dollars and ninety 
cents, the sum specified in defendant’s acceptance, 
and as to all coal burdened with a rate exceeding 
that sum the defendant did not breach its contract 





——.. 


by refusing to take the same, as the jury were 
properly told by instructions given at the instance 
of the defendant —Virginia Iron, Coal & A a 

Lake & Export Coal Corp., W. Va., 116 S ae, 


59.——Purchase Money Lien.—The seller of goods 
does not waive his purchase-money lien given 
section 3079, Code of 1906 (Hemingway’s Code, 
2436), because alone of his knowledge that the 
purchaser intends them for resale in the re 
course of his mercantile business. | ae ‘aint 
& Varnish Co. v. Hall, Miss., 95 So. 


60.—Recovery of Price Paid For Coal.—Where 
defendant, a wholesale sel'er of coal, while an be 
ae by. br eu « under the Lever Act (U. §, 
Comp. St. Ann. Supp. 1919, 
i Tisyo—S11b%rr): S miting the price of bitumin- 
ous coal to $2.70 a ton at the mines, was in force, 
dated orders taken by plaintiff back to a time be- 
fore the executive order took effect, and exacted 
from him for coal so sold and delivered $2.90 4 
ton at the mine, plaintiff could recover the amount 
so unlawfully exacted; he not being in pari delicto 
with defendant.—Badger Coal & Coke Co. v. Sterl- 
ing Midland Coal Co., Wis., 192 N. W. 461. 


61.——Statutes Regu‘ating Transfer of Automo- 
biles.—The purchase of an automobile in total dis- 
regard of a statute governing the sale and trans- 
fer of such property is void, and affords the pur- 
chaser no defense in a replevin action, instituted 
by a plaintiff having a lawful claim to the property. 
re Motor Co. v. Warren, Kans., 213 Pac. 


62. Warranty as to Seeds.—When a wholesale 
seed dea’er sold seeds to a retailer with warranty 
they were of a particular variety, and with knowl- 
edge that the retailer intended to sell them again 
to persons who would sow them, and thereafter the 
retailer was held liable to his customer for breach 
of warranty as to the variety of the seed, the 
wholesaler thereby became liable to the retailer for 
the amount recovered from Ly latter.—Hobdy & 
Read v. Siddens, Ky., 248 S. 505. 


63. States—Public Purpose.—Such a debt is con- 
tracted for a public purpose, and taxes levied to 
pay that debt are levied for the same purpose— 
State v. Davis, Kan., 213 Pac. 171. 


64. Taxation—Conversion.—Where property of a 
non-resident decedent came from his father’s 
estate under a will directing the conversion of 
realty into cash with an imperative power of sale, 
under the doctrine of equitable conversion, the 
realty became personalty for the purposes of the 
trust, and on such non-resident’s death it must be 
treated as a transfer of personalty, and not taxable 
under Tax Law, § 220.—In re Watson’s Estate, N. 
Y., 198 N. Y. S. 893. 


65.——Exempttons Unconstitutional.—The act en- 
titled, ‘“‘An act to exempt from taxation for five 
years certain improvements to real estate’ (Act 
Sept. 17, 1920 [P. L. 1920-21, p. 1068]), is unconsti- 
tutional as creating an arbitrary special classifica- 
tion of property to be exempted from taxation, and 
hence as not conforming to the constitutional pro- 
vision that “‘property shall be assessed for taxes 
under general laws, and by un — a accord- 
ing to its true value” Const. art. 4, § 7, par. 12). 
—Braunstein vy. Mayor, etc., of Jersey City, N. J. 
120 Atl. 19. 


66.—Pipe Lines and Storage Tanks.—Where the 
plaintiff erected a number of steel storage tanks 
for the purpose of storing crude petroleum pro- 
duced from his own wells, and the evidence shows 
that the plaintiff was operating several hundred 
producing welis, and the oil was pumped from the 
wells into small receiving tanks, and from there 
was conveyed through a private pipe line to the 
steel tanks in which the crude petroleum was 
stored until it could be marketed, and where these 
tanks were constructed from six to ten miles from 
the producing we.l, held, that the steel storage 
tanks and pipe line connecting them with the re- 
ceiving tanks were not exempt from the payment 
of the ad valorem tax under the provisions of sec- 
tion 9814, Comp. St. 1921. a County Treasurer, 
v. Shaffer, Okla., 213 Pac. 736. 


67. Wills—Gift To Class.—A bequest or devise 
in a wiil to a number of persons not individually 
named, but all answering a general description, {s 
a “gift to a class’? and not to individuals.—Marx v. 
Hale, Miss., 95 So. 441. 
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